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	PETITIONER:
	

	Employer Account No. - 9951011
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	DOCKET NO. 2005-24342R

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and, in the absence of any exceptions to the Recommended Order, I hereby adopt the Findings of Fact and Conclusions of Law as set forth therein, a copy of which is attached hereto and incorporated herein.

In consideration thereof, it is hereby ORDERED that the Reimbursement Invoice determinations dated February 1, May 1, August 1, and November 1, 2004, have become final and the Agency is without jurisdiction regarding those determinations.  It is further ORDERED that the Reimbursement Invoice determinations dated February 1 and May 1, 2005, are AFFIRMED.

DONE and ORDERED at Tallahassee, Florida, this _______ day of July 2005.
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	Tom Clendenning

	Deputy Director
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RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Tom Clendenning, Deputy Director


Office of the Deputy Director

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protests to six determinations of the Respondent dated February 1, 2004, May 1, 2004, August 1, 2004, November 1, 2004, February 1, 2005, and May 1, 2005, holding the Petitioner liable to reimburse the Respondent for the Petitioner’s proportion of benefits paid to claimants.

After due notice to the parties, a hearing was held on May 19, 2005, in Orlando, Florida.  The Petitioner was represented by the human resources generalist.  The Respondent was represented by the tax specialist II.  Joined Parties Victor Welsh and Garry Fassel appeared at the hearing but did not participate.  The three other Joined Parties did not appear.

The record of the case, including the digital recording of the hearing and any exhibits submitted in evidence, is herewith transmitted. 

Issues:   Whether the Petitioner filed a timely protest pursuant to Sections 443.131(3)(h), 443.141(2), and 443.1312, Florida Statutes, and Rule 60BB-2.035, Florida Administrative Code. 

Whether the Petitioner is required to reimburse the Unemployment Compensation Trust Fund for benefit payments made to claimants, pursuant to Sections 443.1312 and 443.1313, Florida Statutes.

Case Histories:

The Petitioner filed a protest to six of the Respondent’s Unemployment Compensation Reimbursement Invoices. The Petitioner was protesting the requirement that it  reimburse the unemployment compensation trust fund for benefits paid to five former employees. 
Findings of Fact: 
1. The Respondent mailed the six Unemployment Compensation Reimbursement Invoices under protest to the Petitioner’s address of record. There was one invoice for each of the six calendar quarters, including the fourth calendar quarter of 2003, through the first calendar quarter of 2005, inclusive.  The dates of mailing were on or before February 1, 2004, May 1, 2004, August 1, 2004, November 1, 2004, February 1, 2005, and May 1, 2005, respectively. The Petitioner received each of the invoices, but does not know the dates that each was received.  

2. Each invoice included a paragraph advising that the determination “becomes conclusive and binding within twenty (20) days from the date of the letter” unless the Petitioner filed a written protest.

3. The Petitioner filed a protest to each invoice, except the one mailed on or after May 1, 2005, via faxes that the Respondent received on or after February 3, 2005. The Petitioner did not file any written protest prior to February 3, 2005, because of its internal review process. At the hearing, the Petitioner’s representative asked that the determination mailed on or before May 1, 2005, be included in these protests.

4. The Respondent issued no written redeterminations in response to these protests. Instead, the Respondent forwarded the protests to the Office of Appeals.

5. The Petitioner, a not-for-profit corporation, became liable for unemployment compensation tax as of January 1, 1982. 

6. The Petitioner elected reimbursable tax status at the time that its initial liability was determined by the Respondent. 

7. Each of the Joined Parties involved in these cases is listed on one or more of these Unemployment Compensation Reimbursement Invoices as having been paid benefits by the Respondent. Each had been previously employed with the Petitioner.

8. The Petitioner protested because it is the Petitioner’s contention that the Joined Parties should not have received benefits.  It does not dispute that the benefits in question were paid to the Joined Parties, but takes the position that it should be relieved of any responsibility to reimburse the trust fund on the basis of its belief that benefits should not have been paid.

Conclusions of Law:  

9. Section 443.1312(3), Florida Statutes, provides:

PAYMENT OF REIMBURSEMENTS.--Reimbursements in lieu of contributions must be paid in accordance with this subsection. 

    (a) At the end of each calendar quarter, or at the end of any other period prescribed by rule, the tax collection service provider shall bill each nonprofit organization or group of organizations that has elected to make reimbursements in lieu of contributions for an amount equal to the full amount of regular benefits, short-time compensation benefits, and one-half of the extended benefits paid during the quarter, or other prescribed period, which is attributable to service in the employ of the organization. 

(b)  A nonprofit organization must pay each bill rendered under paragraph (a) within 30 days after the bill is mailed to the last known address of the organization or is otherwise delivered to the organization, unless the organization files an application for review and redetermination under paragraph (d). 

*     *     *

(d) The amount due, as specified in any bill from the tax collection service provider, is conclusive, and the nonprofit organization is liable for payment of that amount unless, within 20 days after the bill is mailed to the organization's last known address or otherwise delivered to the organization, the organization files an application for redetermination by the Agency for Workforce Innovation, setting forth the grounds for the application. The Agency for Workforce Innovation shall promptly review and reconsider the amount due, as specified in the bill, and shall issue a redetermination in each case in which an application for redetermination is filed. The redetermination is conclusive and the nonprofit organization is liable for payment of the amount due, as specified in the redetermination, unless, within 20 days after the redetermination is mailed to the organization's last known address or otherwise delivered to the organization, the organization files a protest, setting forth the grounds for the appeal. Proceedings on the protest shall be conducted in accordance with s. 443.141(2). 

10. The record in this case shows six determinations were mailed to the Petitioner’s address of record on or before February 1, 2004, May 1, 2004, August 1, 2004, November 1, 2004, February 1, 2005, and May 1, 2005.  Each determination was received, but the Petitioner failed to file a written protest to any of these determinations prior to February 3, 2005. The period of time from the date of mailing to the date of protest was in excess of 20 days for those determinations mailed on or before February 1, 2004, May 1, 2004, August 1, 2004, and November 1, 2004. Redeterminations were not required with respect to the determinations that had become final and the Agency was and is without jurisdiction to change them.

11. The protest for the determination mailed on or before February 1, 2005, was filed within twenty days and is timely. The determination mailed on or before May 1, 2005, was rendered after the Petitioner’s February 2005 protests. At the Petitioner’s request, the Special Deputy accepts jurisdiction to hear the protest to that determination on its merits, rather than require docketing of another case.

12. The Petitioner does not dispute that the claimants/Joined Parties worked for the Petitioner or the accuracy of the Respondent’s records showing that benefits were paid to all claimants listed on the invoices. The law requires that reimbursable employers, such as the Petitioner, must reimburse the trust fund for benefits paid. No provision of the law permits the Agency to relieve a reimbursing employr of this responsibility. Should the Agency determine benefits were paid in error and receive repayment from the claimant, an appropriate credit will be issued.  

13. Therefore, based on he evidence in this case, the Petitioner is liable to reimburse the Respondent for its proportionate share of benefits paid to all claimants listed on the respective invoice and charged to the Petitioner for the fourth calendar quarter of 2003, the first calendar quarter of 2004, the second calendar quarter of 2004, the third calendar quarter of 2004, the fourth calendar quarter of 2004, and the first calendar quarter of 2005.
Recommendation: It is recommended that the the Petitioner’s protest to determinations dated February 1, May 1, August 1, and November 1, 2004, be dismissed for lack of jurisdiction. It is recommended that the Unemployment Compensation Reimbursement Invoice determinations dated February 1 and May 1, 2005, be AFFIRMED. 

Respectfully submitted on June 20, 2005.
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